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MALTA’S HOLDING REGIME 
The current holding regime was 
introduced in the mid-90’s as a 
corporate tax regime that contemplates 
the right of shareholders to request a 
tax refund equivalent to 100% of the 
Malta tax paid by a resident holding 
company (hereinafter ‘MaltaCo’) on the 
profits derived from a ‘participating 
holding’ (as defined) and distributed by 
way of dividend to its shareholders. 
 
Effective 1 January 2007, the law was 
amended to include a wider definition of 
‘participating holding’ as well as to 
introduce a Participation Exemption, 
thus permitting MaltaCo to opt not to 
pay Malta tax on profits derived from a 
‘participating holding’ (subject to certain 
anti-abuse provisions).   
 
Following these amendments, and 
when taking certain other elements into 
consideration such as Malta’s EU 
membership and its 50+ double tax 
treaty network, Malta’s holding regime 
is effectively one of the most attractive 
ones around. 
 
Outline of the Participating Holding 
tax regime 
Element 1 – holding/interest in a non-
resident entity 

The Participating Holding regime is 
available to MaltaCo in relation to 
equity holdings or partnership interests 
– which need not be held by MaltaCo 
by way of investment (thus 
contemplating profits from dealing in 
securities, and so forth) in non-resident 
entities with respect to: 
 
(a) an equity holding in a non-resident 

company and an interest in a non-
resident partnership akin to the 
Maltese partnership en nom 
commandite, the capital of which 
is divided into shares. Currently 
the equity holding or partnership 

interest must be a holding of the 
share capital of the non-resident 
company / partnership entitling 
MaltaCo to a right to votes, to 
profits available for distribution to 
shareholders / partners and to 
assets available for distribution to 
shareholders / partners upon 
winding up;  

 (b) an interest in a non-resident body 
of persons of a nature similar to 
the Maltese partnership en nom 
commandite the capital of which is 
not divided into shares, where the 
interest so held entitles MaltaCo 
to a right to votes, to profits 
available for distribution and to 
assets available for distribution 
upon winding up of the body of 
persons concerned. 

 
Element 2 – holding/interest to satisfy 1 
of 6 statutory tests 

The equity holding or partnership 
interest in the non-resident entity 
concerned must satisfy at least 1 of the 
6 tests set out in the definition of 
‘participating holding’ in the Income Tax 
Act (Chapter 123 of the laws of Malta – 
the ‘ITA’):  
(i) MaltaCo having a direct holding of 

at least 10% of the equity; or 
(ii) MaltaCo having a holding of 

equity combined with an option to 
acquire the balance of the shares; 
or 

(iii) MaltaCo having a holding of 
equity combined with a right of 
first refusal in relation to a 
proposed disposal, redemption or 
cancellation of shares; or 

(iv) MaltaCo having a holding of 
equity combined with a right to sit 
on that entity’s board or nominate 
a person to sit on said board; or 

(v) MaltaCo having a holding of 
equity by way of an investment of 
at least €1,164,000, where that 
investment is held by MaltaCo for 

an uninterrupted period of at least 
183 days; or 

(vi) MaltaCo having a holding of 
equity for the furtherance of its 
own business and where said 
holding is not held as trading 
stock (in practice, rarely availed 
of). 

 

Element 3 – holding/interest to satisfy 1 
of 4 anti-abuse ‘safe harbours’ 

With effect from 1 January 2007, the 
Participating Holding regime (described 
in some detail below) shall only be 
available with respect to dividends 
(including partnership distributions) 
derived by MaltaCo from a participating 
holding if at least one of 4 ‘safe 
harbours’ are satisfied: 
(i) if the non-resident company / 

partnership is incorporated or 
resident in another EU Member 
State; or 

(ii) if the non-resident company / 
partnership is subject to any 
foreign tax of at least 15%; or 

(iii) if the non-resident company / 
partnership has less than 50% of 
its income derived from passive 
interest or royalties e.g. engaged 
in business; or 

(iv) if the holding in the non-resident 
company / partnership is not a 
portfolio investment, where the 
non-resident company / 
partnership or its passive interest 
or royalties have been subject to 
any foreign tax of at least 5%.   

 
It is important to note that: 
1. Should none of the above ‘safe 

harbours’ be available, this would 
not impinge on the availability of 
the Participating Holding regime 
insofar as capital gains derived by 
MaltaCo upon disposal of the 
participating holding are 
concerned. 

2. Equity holdings / partnership 
interests acquired by MaltaCo 
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prior to 1 January 2007 shall be 
required to satisfy Element 3 
described above with respect to 
dividends as of 1 January 2011.  

 
The Participating Holding corporate 
tax regime 
Basis for taxation: Companies ordinarily 
resident and domiciled in Malta are 
subject to income tax on their 
worldwide income and on some 
chargeable capital gains.  
 
Companies that are either resident or 
domiciled in Malta but not ordinarily 
resident and domiciled in Malta are 
chargeable to tax in Malta on (a) 
income and chargeable gains arising in 
Malta, (b) income arising outside Malta 
and remitted to Malta. 
 
Residence: A company incorporated in 
Malta is considered to be resident and 
domiciled in Malta. A company 
incorporated outside of Malta is 
considered to be resident in Malta only 
if the management and control of its 
business is exercised in Malta.  
MaltaCo, as considered herein, may be 
either. 
 
Rates of tax: The standard rate of tax 
on income and chargeable gains is 
35% (in line with the highest personal 
tax rate) - flat rates of tax are payable, 
by way of exception, on certain 
categories of income such as 
investment income, certain transfers of 
immovable property in Malta. The 
amount of tax payable by a company 
may be reduced via one of the forms of 
double tax relief, such as the Flat-Rate 
Foreign Tax Credit providing relief at a 
rate of 25% in relation to profits 
allocated to the Foreign Income 
Account (see below). 
 
Malta operates a full imputation system 
of taxation: When a company 
distributes dividends out of profits on 

which it had paid tax, no further tax is 
due by the shareholders and a credit for 
the tax paid by the distributing company 
is available to the shareholders. 
 
Allocation of profits: Companies are 
required to allocate their distributable 
profits to one or more of 5 tax accounts, 
depending on the nature/source of the 
profits concerned.  Profits derived by 
MaltaCo by way of dividends (assuming 
one of the 4 above-described safe 
harbours are satisfied) or capital gains 
(on disposal) from a holding of equity or 
a partnership interest in non-resident 
entities, where said holding or equity 
qualifies as a ‘participating holding’ and 
where the Participation Exemption is 
not being availed of, shall be allocated 
to the Foreign Income Account (FIA). 
 
Tax refunds – Option 1: Distributions of 
profits by MaltaCo from either of the 
FIA or the MTA trigger refunds of Malta 
tax paid by MaltaCo. The refund in the 
case of a distribution of profits derived 
from a participating holding shall be 
equivalent to 100% of the Malta tax 
paid by MaltaCo on the profits in 
question. Accordingly, following a full 
distribution of taxed profits deriving 
from a participating holding, the 
effective Malta tax rate after refund in 
relation to profits derived from a 
participating holding may be reduced to 
0%.  Tax refunds are Malta tax exempt. 
They are payable in the same currency 
as that in which the share capital of 
MaltaCo is designated and they are 
payable within a statutory deadline of a 
few weeks. 
 
No withholding taxes shall be levied by 
MaltaCo on any dividends so 
distributed. Said dividends shall not be 
subject to any further Malta tax (subject 
to certain conditions). 
 
Participation Exemption – Option 2: 
Income in the form of dividends or 
capital gains derived by MaltaCo from a 

participating holding are, at the option 
of MaltaCo, exempt from tax in Malta in 
MaltaCo’s hands.   
 
These exempt profits shall be allocated 
to another tax account of MaltaCo, 
namely the Untaxed Account.  Subject 
to certain conditions, no withholding 
taxes shall be levied by MaltaCo on any 
dividends distributed from its Untaxed 
Account and said dividends shall not be 
subject to any further Malta tax. 
 
Anti-avoidance rules: There are a 
number of general anti-abuse 
provisions.  There is currently no thin 
capitalisation, transfer pricing or 
controlled foreign companies rules in 
force.  
 
General: (a) no duty/tax is levied on the 
issue of shares in Maltese companies; 
(b) duty exemptions relative to transfers 
of marketable securities may be 
obtained; (c) there are no wealth or 
capital taxes in force. 
 
Some practical considerations 
In guiding clients as to some practical 
steps that MaltaCo may take to have 
comfort as to the fact that Elements 1 to 
3 described above are satisfied and, 
accordingly, that the Participating 
Holding regime may be availed of, we 
would recommend the following: 
 
Document 1 – foreign legal counsel 
opinion 

There are certain elements that the 
non-resident entity must possess in 
order for it to fall within the definition of 
‘participating holding’.  We refer here to 
elements that are a matter of foreign, 
not Maltese, law. 
 
For instance, foreign legal counsel 
would be best suited to confirm to 
MaltaCo that a particular foreign 
company has its capital divided into 
shares and that said shares entitle 
MaltaCo to a right to votes, to profits 
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available for distribution to shareholders 
and to assets available for distribution 
to shareholders upon winding up. 
 
We will be pleased to indicate the 
elements that foreign legal counsel may 
be asked to opine upon. 
 
Document 2 – declaration by 
management of the non-resident entity 

This document relates to questions of 
fact (as opposed to law re. Document 
1) that are generally such as are best 
confirmed by the management of the 
non-resident entity concerned.  
Typically this document will require 
confirmation of the entity’s non-
residence and the applicability of at 
least 1 of the 4 safe harbours discussed 
under Element 3 above. 
 
Document 3 – Malta legal counsel tax 
opinion 

Should the management of MaltaCo 
require the additional comfort, having 
considered the contents of Documents 
1 and 2 above, of a tax opinion issued 
by Maltese legal counsel, we would be 
pleased to issue same acting in 
reliance on Documents 1 and 2. 
 
FENECH & FENECH ADVOCATES 
Fenech & Fenech Advocates is one of 
Malta’s largest and longest established 
law firms with a predominantly 
international clientele. 
 
The firm’s Tax Department, one of the 
longest established fully fledged tax 
departments locally, is composed of 
partners, associates and (drawing on 
the firm’s corporate services group) 
accountants, many of whom have 
trained and practised with Big Four 
audit firms.  
 
This area of the firm’s practice has 
grown extensively over the last 25 
years. The firm’s tax team is actively 
involved in assisting clients choosing 
Malta as their residence or as a base 

for their holding, investment and trading 
activities, trusts and foundations, as 
well as in relation to a wide range of 
other matters.   
 
This Department has extensive 
experience and expertise in handling all 
aspects of taxation law, having 
garnered extensive expertise over the 
years in advising in the context of tax 
efficient cross-border structures with a 
focus on inbound investment, 
restructuring projects and tax planning 
structures, cross-border mergers, group 
restructuring, domestic and inter-
national taxation, advice to high net 
worth individuals on personal tax and 
financial issues and related companies, 
trusts and foundations.  The firm’s Tax 
Department is also responsible for 
immigration law, advising clients in 
relation to applications for residence 
permits, visas (schengen visas 
included), employment permits and 
citizenship. 
 
Drawing on the Fenlex Group, its 
corporate services group, our 
organisation may provide the full range 
of services relative to the incorporation 
and maintenance of Maltese companies 
and other entities. Services provided 
include: registered address, fiduciary 
shareholder, directorship services, 
company secretarial services, corporate 
maintenance and administration 
services, accountancy services, 
banking support, income tax and VAT 
compliance, amongst others.     
 
Three teams of professionals, 
organised into the Corporate Services 
Department, the Accounts Department 
and the Operations Department, have 
been servicing international business 
clients for over 25 years and 
accordingly our organisation has the 
necessary experience and expertise 
required to provide clients with a 'one-
stop shop' service, together with any 
legal advice and assistance that the 
client may require in relation to its local 
operations. 
 
 

For more info kindly contact: 
 
Fenech & Fenech Advocates 
Tax Department 
 
Dr. Rosanne Bonnici - Tax Partner 
Email: rosanne.bonnici@fenlex.com 
 
Dr. Ramona Azzopardi - Associate 
Email: ramona.azzopardi@fenlex.com 
 


